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BEST PRACTICES

Protect confidentiality when using lunch program data
Your district must direct supplemental educational

services toward low-income students at schools that
aren’t making adequate yearly progress (unlike the school
choice program, which is open to any student at a school
that is in improvement). To determine which students are
eligible, districts must use the same method they use to
determine Title I allocations for their schools.

For many districts, this means using free and reduced-
price lunch data to determine which students should be
offered SES. This is an appropriate method, but districts
must obey regulations about the confidentiality of this
information, said attorney and education consultant
Christian Johnson.

Regs bar most disclosures of student eligibility
The U.S. Department of Agriculture regulations

published in the Federal Register last March bar most
disclosures of student eligibility for free and reduced-price
lunch without parental approval. However, the law does
allow the disclosure of the child’s name and eligibility for
free and reduced-price lunch to “persons directly con-
nected with the administration or enforcement of federal
educational programs.”

So the person administering Title I in the district and the
person running the SES program are entitled to know the
identities of the students eligible for free and reduced-priced

lunch. But districts should be wary of making this informa-
tion available to SES contractors, Johnson said.

Although the regulations say that a contractor may be “a
person directly connected with administration or enforce-
ment of federal education programs,” the regulations also
say that contractors may only receive the information if
they have “a need to know.” Independent auditors, for
example, may require this information if they are to assess
the district’s compliance with the school lunch program.
But SES providers only need to know how many students
demand their service, not how those students were chosen.

Let parents give out information
Johnson suggested holding family information

sessions for eligible students and their parents. SES
providers can attend and have tables or booths where
they discuss their services with interested parents. If the
parents choose to provide their names and contact
information to the provider, they can — but the district
shouldn’t do so, he said.
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IN THE NEWS

Supreme Court affirms ED’s Federal Impact Aid Program interpretation
In a 5-4 decision, the Supreme Court turned back two

New Mexico districts’ challenge to the Education
Department’s method of determining when a state has a
policy of equalizing per-pupil expenditures statewide.

The Federal Impact Aid Program provides federal funds
to school districts that are affected by federal activity, such
as having a military base or federal lands within their borders.
Under the program, states may not offset funds provided
under the FIAP when making their allocation to such
districts, unless the state equalizes per-pupil expenditures
across the state. When determining whether the state has a
per-pupil equalization policy, the law requires ED to compare
the funding at the highest- and lowest-funded districts,
disregarding the top and bottom 5 percent. In New Mexico,
when ED made the comparison it excluded the top and

bottom 5 percent based on student population. The two New
Mexico districts challenged ED’s methodology.

The court held that ED’s method of conducting the
necessary analysis should be given deference. Although the
decision does not have direct impact on NCLB funding
decisions, the fact that a majority of the court deferred to ED
on a matter of how to accomplish a complex administrative
task may have an indirect impact on NCLB and other educa-
tion programs, said education attorney John Borkowski.
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